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FELDMAN, Justice

11 Wetook review of thisbar disciplinary metter for tworeasons firgt, todarify ethicad obligations
of lawyerswho makeagreementsthat may affect theconduct of atrid; and second, toreview thedisciplinary
proceedings and assess the propriety and proportiondity of the sanctionsimposed on thelawyersinvolved
in this unusud disciplinary case.

12 Becausethismeatter affectsthe practice of law and the conduct of Arizonalawyers, wehave
appellateand revisory jurisdiction pursuant to article V1, 88 1, 3, 5(4), and 5(5) of the ArizonaCongtitution,

together with Rules 31, 32, 41, and 42, Arizona Rules of the Supreme Court.

PROCEDURAL HISTORY
13 Steven Feola and Richard Alcorn (Respondents) were charged with violating the rules of
professiona conduct governingdl lavyersadmittedto practicebeforethe Arizonacourts. Thespecificviolations
chargedwereof Ethica Rules(ER) 3.3(a) and ER 8.4(c) and (d), adopted under Rule42. ER 3.3(a) concerns
the lawyer’s duty of candor toward the tribuna and forbids fal se statements of materia fact while requiring

disclosure of materia fact under certain circumstances? ER 8.4 addressessimilar concerns, butitisbroader

1 Ariz.R.Sup.Ct. will heresfter be referenced with “Rule” followed by the rdlevant rule snumerical
designation.

2 ER 3.3 statesin pertinent part:
(@ A lawyer shdl not knowingly:
(1) make afdse statement of materid fact or law to atribund;
(2) except as required by applicablelaw, fail to discloseamateria fact to

atribund whendisclosureisnecessary toavoidassstingacrimind or fraudu-
lent act by the client;



in scope than ER 3.3.3

14 The State Bar filed chargesagai nst Respondentsin November 1998. After takingtestimony
at aMay 1999 hearing, the hearing officer concluded that the State Bar had “failed to meet its burden to
show, by clear and convincing evidence, that Respondentsknowingly violated theethical duty imposed under
ER3.3(8)(1) and (8)(2).” Findingsof Fact, Conclusionsof Law and Recommendations (Report), filed July
24, 2000. Thehearing officer dsofoundthat the State Bar had not metitsburden of proving that Respondents
violated ER 8.4(c) or (d). 1d. She therefore recommended that the complaints be dismissed. 1d.

15 AftertheStateBar filed an objectionandrequested ord argument, theDisciplinary Commisson
of the Supreme Court of Arizona(Commission) heard the matter in October 2000. The State Bar argued
that Respondents had violated the rules as charged and should be suspended from the practice of law for
not less than Sx months and one day. Respondents took the position that the hearing officer’s findings,
conclusions, and recommendation for dismissal should be gpproved.

16 By a5-to-2vote, theCommiss onagreed withthehearing officer that the State Bar had failed
to meet itsburdenin proving violations of ER 3(a)(1) and (2) but concluded therewas clear and convincing
evidencethat Respondents had violated ER 8.4(c) and (d). Disciplinary Commission Report, filed January
28, 2001. Commissioner Carson, a public member, joined the mgority but wrote separately, stating that
he agreed with the mgjority only because he feared that otherwise the fina vote “might lead to adismissd

as recommended by the hearing officer.” 1d. at 17. He would have accepted the State Bar’ s request for

3 ER 84 statesin pertinent part:
It is professona misconduct for alawyer to:
(¢) engage in conduct involving dishonesty, fraud, deceit or misrepresentation;

(d) engage in conduct thet is prejudicid to the adminigtration of judtice;

* * %



asuspengon of six months and one day but felt that “[d]isbarment might well have been gppropriate.” 1d.
Commissioners Bowman and Mehrens dissented from the maority and would have accepted the hearing
officer’ s findings, conclusions of law, and recommendation.

M7 The Commissionmgority ostensibly adopted thehearing officer’ sfindingsof factindeciding
there was clear and convincing evidence that Respondents violated ER 8.4(c) and (d). Yetin explaning
the reasonsfor its decision, the mgority effectively made different factud findings. To some extent, thisis
understandabl e because many of the hearing officer’ s*findingsof fact” areactudly either concdlusonsof law
or mixed findings of fact and conclusions of law. Having concluded that Respondents violated ER 8.4(c)
and (d), theCommission cons dered thegppropriate sanction, discussed factorsinaggravetionand mitigation,
made a proportiondity analys's, and recommended that this court impose athirty-day suspension on each
Respondent and assess the costs of the disciplinary proceedings againgt them.

18 Neither Respondentsnor the State Bar sought our review of the Commission’ sfindingsand
recommendation. Thiscourt, however, hastheultimateauthority to decidewhether asanction of suspension
or disharment will be imposed. See Rule 53(d)(4) and (e)(1). When neither arespondent nor the State
Bar seeksreview of the Disciplinary Commission’s recommendation, that recommendation automaticaly
takes effect unlesswe take sua spontereview. See Rue53(e)(7). Having considered the Commission's
report in this matter, we entered an order granting sua sponte review, asked the partiesfor supplementa
briefs, and heard oral argument. We now concludethat severa of the hearing officer’ sfindings of fact were
dealy erroneous.* We further conclude that Respondents violated ER 3.3(a)(1) and ER 8.4(c) and (d).
We disagree, however, with the Commission’ srecommendation of athirty-day suspenson. Believing that
Respondents’ violations were quite serious, we conclude that the proper and proportionate sanction isa

sx-month suspension of each Respondent.

* Inreviewingthehearing officer’ sfindingsof fact, the Commission andthecourt must apply aclearly
erroneous standard, while questions of law are reviewed de novo. Rule 53(d)(2) and (e)(11).
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FACTS

19 Thisproceeding arisesfrom amedica mal practiceactionfiled by afather, on hisown behalf
and on behdf of hisinfant daughter (Plaintiffs), againgt Dr. Bair and Scottsdde Memorid Hedlth Services
(the Hospitd). Plaintiffsclamed, inter alia, that Dr. Bair and the Hospitd were negligent in ddivering the
child, causingthemother’ sdesth and catastrophicinjuriestothechild. Plaintiffssought damagesfor wrongful
deathandfor thechild sinjuries. Dr. Bair’ sinsurer wasinsolvent, leaving the doctor to shoulder thefinancid
burden of hisown defense. He retained Respondentsto represent hisinterests, but because of hisfinancia
conditionhetold themto do aslittlework aspossblein defending theaction. Dr. Bair’ sexposure, however,
was great, and the undertaking to represent him naturaly put Respondents in a pressure-filled Stuation.
According to the hearing officer in this case, Respondents did the best they could in attempting to protect
their client.

110 Atfirg, theHospitd assumedakey roleindefendingtheaction; it retained counsd and provided
funding for expert witnesses and other costs of defense. The Hospital’ s position seemed to be that neither
it nor Dr. Bair had been negligent, and so Respondentswere abletoridethe Hospital’ scoattail sin defending
the doctor. Unfortunately for Dr. Bair and Respondents, the Hospita eventualy moved for and obtained
summary judgment initsfavor. This, of course, |eft the doctor asthe only defendant who would appear a
trid. The trid date was fast gpproaching, and while Plaintiffs had moved for reconsideration of the order
grantingsummeary judgment totheHospita (technicaly amotionfor anewtria under Rule59(a), ArizR.Civ.P.),
thetria againgt Dr. Bair was scheduled to start before the judge heard arguments on that motion. Thus,
Respondentswerefaced withthenecessity of preparingfor trid without thebenefit of theHospitd’ sparticipation
or its expert witness.

111 Help arrived in the nick of time. Not long beforetrid, Mr. Hmidewski, one of Plaintiffs

lawyers, wroteto Respondentswithaproposal. L etterswereexchanged between Hmid ewski and Respondents,



but itissufficientfor our purposesto set forth theessenceof theunusua agreement madethroughtheir exchange.

1. Maintiffswould give Dr. Bair a covenant not to execute.

2. Notwithstanding the covenant and thefact thet Dr. Bair would betheonly defendant participating,
the trial would proceed with the entire panoply of court proceedings — judge, jury, and witnesses.

3. On behaf of Dr. Bair, Respondents “would not object to the scope or form of any inquiry
[Aaintiffs counsdl] conducted at trid, including the witnesses[he] choseto cal.” See December 20, 1995
letter from Hmidlewski to Alcorn.®

4. The agreementwould remain confidential. Hmidlewski was* comfortable’ withthissecrecy
agreement because Respondents' agreement regarding the conduct of trial would only gpply “if Dr. Bair is
the only defendant at triad.” Id.

5. Most remarkableisthefollowing provison: “ Specificdly, [Plaintiffs agreethat, at theclose
of plantiffs case, [Plantiffs] will agreeto voluntarily dismisswith preudice their dlaims and action against
Dr. Bair and his corporation. Further, [Plaintiffs] agree that Dr. Bair or his corporation will not be named
by them as a defendant in any subsequent actionrelating to this matter.” December 27, 1995 |etter from
Alcorn to Hmidewski.

112 The benefit to Respondents' client isgpparent; the agreement would effectively release Dr.
Bair from any liability for the events described in the complaint. The benefit to Plaintiffsis more difficult to
ascertain. Their dlaim againg Dr. Bair wasworth little absent the Hospitd’ sliability because Dr. Bair was
without liability insurance or assetsto satisfy thekind of judgment Plaintiffsexpected inlight of their injuries.

The purposecf theagreement, asweundersandit, wasto“ educate’ thetrid judgeastotheHospitd’ scul pability

> Evidently onereason for the provision about witnesseswas that Plaintiffs had decided, a thelast
minute, to exhumethe deceased mother’ sbody and werehoping to of fer someexpert testimony onthecause
of death. The expert, asfar aswe can tell, was named only in the joint pretrid statement, dated one day
prior to trid.



sohecould usethisbackgroundindecidingwhether toreconsider hisgrant of summary judgment totheHospital .6

113 The hearing officer found that before signing the agreement, Respondents researched the
case law to determine whether the confidentidity provision was vaid and whether they would be ethicaly
obligated to disclose the existence of the agreement to thetria judge. Having performed thisresearch, and
bdieving the case law unclear, they consulted with other lawyers, both within and outsde their firm. They
reportedly received some conflicting opinions, but the concluson seems generdly to have been that the
agreementsmight not beenforceabl ebut that they need not bedisclosed. Weshdll consider thatlegal conclusion
later in this opinion.

114 Based upontheforegoing cong derations, Respondentssigned thel etter agreementsandthen
proceededtotrid beforejudgeandjury. Thetrid took tendaysover twoor threeweeks. Thehearing officer
found that Respondentsnot only cross-examined Plaintiffs witnessesbut, by dint of somearrangement with
Faintiffs counsd, caled awitnessduring Plaintiffs case. ThewitnesswasDr. Clark, an obstetrica expert
the Hospital had hired for its own defense. Evidently, the Hospital attempted to help Dr. Bair by lending
its expert to Respondents, even going so far as to pay the expert’ sfees. Of course, in providing thishelp,
the Hospitd and its lawyers were not told of the secret agreement — but then, neither wasthetria judge.
Respondentsagreed to dlow Plaintiffsto cal onewitness, Dr. Washburn, in exchangefor Plaintiffs consent
to Respondents' cdlling Dr. Clark.

115 Fantiffs moved for amigtrid at the conclusion of their casein chief, dlaiming among other

® We are bewildered by thistheory. Thetrid judge sgrant of summary judgment was, of course,
made on the basis of the record as it existed at the time he heard the motion. The propriety of the order
grantingsummary judgment wasto beeva uatedinthesamemanner, unlessPlantiffscoul d show newly discov-
eredevidence. See Rule60(c), Ariz.R.Civ.P. If Fantiffshad newly discovered evidence, onewould think
it would have to be established in the hearing on the motion rather thaninthetype of trid contemplated by
this secret agreement — aproceeding inwhich the Hospital would not be aparticipant. Wedoubt that able
counse for theHospital would congider their client bound by theeduceationimparted tothetrid judgewithout
benefit of any adversary proceedings.



thingsthat “[t]hecourt andjury havebeenthevictimsof untruthful testimony which goestothevery foundetion
of plantiffs damsfor rief, and if the untruthful testimony isbelieved, plaintiffswill be effectively precluded
fromtheir damsand remedies” Fantiffs Motion for Migtrid, Newcomb v. Bair, January 22, 1996 (CV
92-22705). Thetrid judge denied thisrather unusua motion, and Plaintiffs counse thereupon performed
their obligation under theletter agreement by moving todismisswith prgudice. Thetrid judgewassurprised
by thisturn of eventsand inquired. At that point, seekingto quell thetrid judge ssuspicions, Alcorninitiated
the following colloquy:

MR. ALCORN: May | be heard very briefly, your honor? | think
we ve —what we ve done is shifted gears from the Motion for Midtrid.
Correct meif I'mwrong, Mr. Hmidewski. And now counsd isavowing
to the Court that heiswilling to dismisshisentire case againgt Dr. Bair and
his professional corporation with prejudice. Obvioudy, if the Court’ s not
disposed to grant the Plaintiffs motion [for migtrid], | would movethat the
case be dismissed with prejudice. Andif they will sipulateto it, that may

provide abasis.
THE COURT: All right.
MR. ALCORN: But it ssemslike | am being forced to subject my

client to ajury when in fact I’ ve got a chance to get out of the case once
and for dl with prgudice.

THE COURT: Mr. Alcorn, if you and Mr. Hmidewski agree to
ttle thiscase with adismissd with prgudice againg Dr. Bair, I'll call the
juryinandtdl themthecaseissdttled, andit’ sal over. 1 am perfectly willing
to dothat. Asamatter of fact, | don’t know that | have any power to do
anything ese or would even congder it.

MR. HMIELEWSKI: May we have five minutes?

THE COURT: But | am not going to leave the case unconcluded
on the basis of what’ s been presented to me so far.

MR. ALCORN: | understand. 1 think we do have an agreement,
but | suppose we need afew minutes to formdize that.

*k*

THE COURT: And you know, if you al —what I’'m going to do
is bring the jury back in and recess them for lunch, and that will give you
until 1:30 to do whatever it isyou think you might be ableto do. But | will



tdl you now, | don’t want any sweetheart deals that | am not fully
informed about anywhere. Y ou have to take this Stuation as you now
findit. And | don’t want it craftedin someway or another that is—that
would be misleading to me. Okay.

MR. JOHNSON (Hmielewski’'s co-counsdl):  Absolutely, your honor.

*k*

MR. ALCORN: Y our Honor, could | makeacoupleof pointsbriefly?
THE COURT: Please.
MR. ALCORN: The dismissd should be with prgudice.

MR. HMIELEWSKI: Agreed.

MR. ALCORN: And counsdl isin agreement with that. Secondly,

dthough we think we have a binding stipulation under Rule 80, Mr.

Hmidewski or Mr. Johnson will formaize that and present it to the Court,

asheindicated. Andwewant to giveour assurancesto the Court that there

will benosweetheart dedls. There snoagreementsregarding futuretestimony

by Dr. Bair or the substance of any testimony by Dr. Bair. Thereé's no

payment of any consderation from ether sde in connection with the

Settlement.

THE COURT: Okay. Wdll, good. I'm glad to hear that.
Reporter’ sTranscript on Appeal (RT), January 8, 1996, at 297-300 (CV 92-22705). Thus, thetrial judge
ordered the case dismissed with prejudice.
116 L ater, duringthehearing on Plantiffs motionfor new trid onthesummary judgment granted
totheHospitd, thetrid judgediscovered thetruenatureof theagreement, indudingtheconfidentiaity provison,
and ordered ahearing onthe question of sanctions. After that hearing, thejudge ordered sanctionsimposed
ondl of thelawyers, based on hisfinding that, in failing to disclose the agreement to the court, they violated
ERs3.3and 8.4. Thejudge consequently imposed a$15,000 fine on each lawyer. Respondentsappeaed
the sanction order, claming they had not violated the ethical rules, but the order was affirmed on appedl.

See Hmielewski v. Maricopa County, 192 Ariz. 1, 960 P.2d 47 (App. 1997). Wedeniedreview. The



State Bar then initiated proceedings againgt dll of the lawyersinvolved.’

DISCUSSION
A. Duty to disclose
117 Respondents4till contend that they had no duty to disclosethel r agreement toeither thejudge
or the Hospitd. The hearing officer believed that Respondentsheld thisview “in good faith.” Report at 5.
The hearing officer therefore concluded there was no violation of ER 8.4(c) and (d). 1d. Weturn first to

the issue of whether Respondents had a duty to disclose — an issue of importance in both this and future

Cases.
1 Arizona' slaw on disclosur eof settlement agr eements, partial settlement agreements,
and quasi-settlement agreements
118 The ArizonaReportsarerepl etewith discuss onof varioustypesof agreementsmadebetween

trid counsd. WehaveexaminedGallagher agreements, Danron agreaments Mor ris agreements, Bradshaw
agreements, and agreementsthat haveyet to be dignified with case names, such ashigh-low agreementsand
guaranty agreements. Having read the past cases, Respondents concluded there was no duty to disclose
their unique agreement. They argue that their reading of the cases was correct or at least arguably so.

119 Wefirg aluded to such agreementsinDamronv. Sedge, 105 Ariz. 151, 460 P.2d 997
(1969). Damronwasadamagesactionagainst two defendants, only oneof whomwasdefended by insurance

counsdl. Theinsurersfor thesecond defendant refused to provideadefense, claiming therewasno coverage,

" Censurewas the only sanction that our bar imposed on Hmielewski, who is not amember of the
Arizonabar. Although Rule33(d) providesan avenueto hold disciplinary proceedingsfor out-of-satecounsd,
any disciplinary action beyond what wasdonein thismatter would haveto betakenin Florida, theoffending
attorney’ shomestatebar, asamatter of comity. Thus, wecontent oursaveswith the censureand revocation
of Hmidewski’s pro hac vice status. His Arizona co-counsdl was Rodney G. Johnson of Phoenix. See
Hmielewski, 192 Ariz. at 215, 960 P.2d at 48 115. Johnson, who played only apassive partintheseevents,
made a consent agreement with the State Bar, and the hearing officer recommended acensure. See State
Bar file number 96-1107.
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thus leaving the second defendant to hisown devices. Eventuadly the uninsured defendant and the plaintiff’s
lawyer agreed that theformer woul d recel veacovenant not to executein exchangefor assgning totheplaintiff
the bad faith daim againg his putative insurer. The plaintiff would then dismiss with prgudice againg the
insured defendant while the agreeing defendant would withdraw his answer and dlow the plaintiff to take
adefaultjudgment. Theagreementwasdisclosed tothetrid judgeandtothelawyer for theinsured defendant,
who for somereason— perhapsshock at the use of thisnew technique— objected vehemently tothewhole
process, saying that he thought the agreement was “tainted with conspiracy, chicanery, and fraud . . . .”
Id. & 153,460 P.2d at 999. Thetrid judge, perhapsa so surprised, concluded that theagreement wascollusive
and fraudulent and therefore dismissed the entire case. We reversed on apped, holding that the deal was
not “ipsofacto collusve.” 1d. Wedsohedthat whilethetria judgehadinherent power todismissacollusve
case, the judge could not do so without taking evidence to establish such collusion:

It cannot be held that as amatter of law collusion exists Smply because a

defendant chooses not to defend when he can escape dl liability by such

anagreement, and must takelargefinancid risksby defending. If, at ahearing,

wherethetesimony comesfromswornwitnessesrather thanfromarguments

of theattorneys, it gopearsthedefendant instead of defaulting agreestoperjure

himsdf . . ., or if some other definite evidence of collusion isadduced

by proper testimony, a dismissal of the entire action may bejustified.
Id. at 155, 460 P.2d at 1001 (emphasis added).
120 Therearesgnificant differencesbetweenDamr on andthepresent case. TheDanronagyeamat
was disclosed and the parties did not undertake ashan® trid in front of ajudge andjury. Findly, unlikethe
present case, thecourt only held adefault hearing, not asupposedly adversarid trid. NothingwesaidinDamron
legitimizes what was done here.

121 InCityof Tucson v. Gallagher, 108 Ariz. 140, 493 P.2d 1197 (1972), the plaintiff gave

acovenant not to execute to one of two defendants, but it wasto be effective only above a certain amount,

8 Weusetheterm“sham” becausein our casethe partiesto thetrial had agreed that thetrial would
have no result of any kind — the action would be dismissed a the end of Plantiffs casein chief.

11



thus guaranteeing theplaintiff aminima recovery fromoneor both of two defendants. Wefound nodeprivation
of afar trid because, under the circumstances, this type of agreement could change neither the agreeing
defendant’ smotivenor trid tacticsindefending thecase, and nothing that occurred during thetrial demondrated
any impropriety. Id. at 142-43, 493 P.2d at 1199-1200. AsinDamron, there areimportant differences
betweenGallagher and the present case. First, theGallagher agreement wasdisclosed tothetrial judge.®
Second, thetrid that followed themaking of the covenant wasred. Therewasno agreement thet the plaintiff
would dismissat the end of the plaintiff’ s case; the second defendant was present and could and did defend
asitstria drategy dictated. Seeid. Gallagher isno help to Respondents.

122 Respondents next rely on Mustang Equipment v. Welch, 115 Ariz. 206, 564 P.2d 895
(1977). TheMustang agreement did containaconfidentiaity clause. Mountain States, oneof two defendants,
and the plaintiff agreed thet if averdict wasreturned againgt both Mountain States and Mustang, the plaintiff
would execute only against Mustang. This, of course, gave Mountain States a motive to blame Mustang
for the accident that caused the plaintiff’ sdamages. 1d. at 208, 564 P.2d at 897. We concluded that the
“particular agreement entered heredid not encouragefraud or colluson” becauseM ountain Stateshad dready
cross-claimed againg M ugtang, and evenwithout theagreement it woul d haveattempted to show that Mustang' s
negligence had been the only cause of the accident. Id. at 210, 564 P.2d at 899.

123 Thus, wewere" satisfied” that non-discl osureof theagreement had not affected“ theintegrity
of thetrid.” Id. at 211, 564 P.2d at 900. But we were disturbed by the non-disclosure and believed that
falureto disclose such agreements could improperly affect many aspectsof acase, including settlement, trid
drategy, and arguments. Consequently, we concluded it was “better policy to require candid disclosure
of dl Gallagher-type agreementsto the court and to dl partiesconcerned.. ...” Id. Indosingtheopinion

we used thefollowing words, which we believe should have controlled Respondents’ duty to discloseinthe

% See City of Tucson v. Gallagher, 14 Ariz.App. 385, 387, 483 P.2d. 798, 800 (App. 1971).

12



malpractice action againgt Dr. Bair:
Findly, wethink thisisametter of publicpolicy. Whilewerecognize

that under the particular fact Situation of this case there was neither fraud,

colluson nor unethical conduct involved, we cannot condone secret

agreements between a plaintiff and defendant which, by their very

Secretiveness, may tend to encourage wrongdoing and which, at the leest,

may tend to lessen the public’s confidence in our adversary system.

Pursuant totheforegoing, weholdtheagreement enteredinto between

Wech [plaintiff] and Mountain States [defendant 1] to be unenforcesble

due to the falure of the parties to disclose the agreement to counsd for

Mustang [defendant 2] and to the court.
Id.
124 The Mustang languageisparticularly applicableto the present case because the agreement
before us is consderably less benign than that in Mustang. Thetrid in Mustang wasto beared tria with
real results, not apretense. The Mustang plaintiff did not agree to dismiss with prejudice before the case
was submitted to the jury, nor did either Mustang defendant agreeto dlow the plaintiff’ scounsd freerein
to do anything they wanted in presenting the case.
125 But, say Respondents, our court of gppeals madeit clear that the holding in Mustang had
no gpplication to casesliketheirs, in which there was only asingle party defendant. See State Farm Mut.
Auto. Ins. v. Paynter, 122 Ariz. 198, 593 P.2d 948 (App. 1979). We disagree with this contention for
two reasons. Firgt, thereweretwo defendantsin this case, and both were parties at the timethe agreement
was made. The Hospitd was il a party because Plaintiffs had moved for anew trid with regard to the
order granting it summary judgment; therefore, any judgment entered in favor of the Hospitd was not yet
find and gppeal waspossible. Moreover, whilethemotionwaspending, theHospital wasvery much“ directly
interested in the subject matter of thesuit....” See Statev. Lamberton, 189 Ariz. 47, 49, 899 P.2d 939,
941 (1995). Second, theHospital wasdtill activeinthecase, ass sting Respondentsby providing and paying
for an obstetrica expert to tetify for Dr. Bair.

126 Thus, wedonot believe Paynter vaidatesthe procedure RespondentsfollowedinDr. Bair's

13



case.’® InPaynter, thecourt of appeal sheld that thefailureto discl osetheagreement did not requirereversa
because the languageinMustang andGallagher gpplied to agreements* between the plaintiff and only one
of two defendants.” Paynter, 122 Ariz. a 202, 593 P.2d at 952. Thus, the hearing officer found that
Respondentstook considerable comfort in Paynter and had agenuinebelief that it freed them fromany duty

to disclose thelr agreement.

10° Again, there are significant differences between Paynter and this case. Paynter wassimilar to
the Damron Situation — there was no coverage, and State Farm refused to indemnify or defend itsinsured
againg Paynter’ sdamage claim. Paynter and the insured therefore made apretriad agreement in which the
defendant assigned hisrightsagaingt hisinsurer in exchangefor the plaintiff’ s covenant not to execute on any
judgment. In effect, the defendant alowed the plaintiff to take judgment by default. 1d. at 199, 593 P.2d
at 949. Therewasno sham adversary trid. Further, the court pointed out that it “ would certainly have been
better practice to advise the trid court of the existence of theDamron agreement, particularly in order to
ensure thetrid court’sfar scrutiny of damages” Paynter, 122 Ariz. at 202, 593 P.2d at 952.

14



127 Accepting thisfor whatever it isworth, we now put an end to any comfort that others might
fed in the future. Wemust rgect Respondents' single-party argument and, insofar asit may be supported
by Paynter, we must rgject such an interpretation of that case. Respondents argument and their reliance
onPaynter overlook the presence of avery important participant in the case— thetrid judge. Thejudge
isnot just acasud observer of the passing scene but hasimportant responsibilitiesin an adversaria system.
While the judge is not a party as are litigants who produce evidence or argue the case, he or sheismore
thanarefereepresdinginamerdy formd or ritudigticrole. Inanadversarid system, thejudgeisresponsible
for ensuring that justi cei saccomplished according tothesubstantiverulesand procedurd mechanismsestablished
by law. Those procedurd rulesdo not contempl ate hoodwinking judgesany morethan jurors. Whilesome
things must be excluded from jurors congderation to focus their attention on matterslegdly relevant, the
rulesdo not contemplate hiding thetruenature of the proceeding fromthejudge. Nor dothey permit lawyers
toremanglent whenitisevident that thejudge hasbeen mid ed about what isoccurring in hisown courtroom.
128 Thus, the words we used in Mustang should have been considered the law of this state.
Any agreement that, by itsnature, “may tend to encouragewrongdoing” or “may tend to lessen the public’'s
confidencein our adversary system” cannot be condoned if kept secret. Mustang, 115 Ariz. at 211, 564
P.2d at 900. We hold today, asstrongly aspossible, that any agreement that hasthepotential of affecting
the manner in which acaseistried is one that may encourage wrongdoing and must therefore be disclosed
to thetrid judge and dl litigantsin the case. Thus, Respondents did have aduty to disclose. The hearing
officer found, however, that after adequate research Respondents had agood faith belief that they had no
duty to disclose. So far as Respondents' failure to disclose the covenant not to execute is concerned, we
accept thefinding and onthat basi sconcludethat Respondentsmadeonly anerror of law rather thanaviolation
of theethical rules. We do not sanction lawyersfor good faith errors of law. SeelnreMeyers, 168 Ariz.

558, 560, 795 P.2d 201, 203 (1990).
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2. Actual fraud and collusion

129 Weturnthentothecoreof theproblem—thequestion of conducting atrid without disclosing
to the trid judge that there was no result expected other than dismissal before the case went to the jury.
While research and consultation on and about our previous cases might have led Respondentsto conclude
there was no duty to disclose the covenant, no research could have produced the conclusion that alawyer
could fail totell atrid judgethat the case being tried for two weekswas actualy amoot court exercise. But
the hearing officer actudly foundthat theinterestsof Dr. Bair and Plantiffs“remained adverse’; that, because
the agreement might be unenforceabl e, therewas* no assurancethat Plaintiffs counsd wouldinfact dismiss
the case with prgudice at theclose” of Plaintiffs evidence; and that Respondentstherefore had to prepare
and try the case asif there had been no agreement. Report at 5. Thus, the hearing officer concluded, there
was nether “collusion, fraud [n]or unethical conduct.” 1d.

130 Werg ect thesefindingsasclearly erroneousand theconclus onaslegd error. Theagreement
is, onitsface, collusve. Any agreement by which one purported opponent must dlow another to conduct
asupposedly adversarid trid in any manner it wantsisinherently collusve. If the adversary system means
anything, it means that opposing parties will adopt asalf-serving strategy. Based on thefactsand thelaw,
thisstrategy may or may not requirepreventing oneopponent fromdoing whatever itwants. But, theagreement
inquestion providedthat Dr. Bair would makeno objectiontowhatever evidenceand witnesseswere presented
by Fantiffs, without regard to whether that evidence was helpful to Dr. Bair, whether it wasadmissible, or
whether the witnesses were disclosed or even competent to testify. Whatever may have happened during
thetrid, theagreementitsdf transformed Dr. Bair from an adversary into amarionettethat Plaintiffs counsd
could manipulatein furtherance of their own ends. Inthelong run, the agreement would have furthered Dr.
Bair’ sinterests because he benefitted from the covenant not to execute, but the agreement was inherently

collusive because it committed Respondents to further aschemeto use aseemingly adversarid trid for an

improper purpose.
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131 We come then to the question of fraud — the so-cdled trid. Plaintiffs were obligated to
put on their evidence and then dismisswith prejudice. While Respondents claim they had no way to know
that the agreement was enforceable on thispoint, we arenot so naive asto bdievethey would not have made
every attempt to extricate their client from his precarious position by attempting to enforce the agreement.
The combination of the agreement about presentation of evidence, the agreement to dismissbeforethecase
went tothejury, and thecovenant not to executerenderedthisso-called jury tria acharade, evidently intended
to improperly influence the trid judge. We can describe it best by quoting the words of Judge Moroney,
thetrid judge. When hefinaly discovered what had occurred, he had the following to say:

The lawyers involved duped the court into conducting amock trid et the

taxpayers expenseto servetheir own ends. Because of that fraud onthe

court, at least the following wrongful acts occurred. Nine citizens of this

county were ordered by the court to set aside nine working days of their

lives at $12.00 aday, minus parking, so that they could serve aspropsin

acharade. Thisjudge, thecourt saff, and thefacilitiesof thisdivison, were

occupied for over two weeks to further a devious private purpose, thus

robbing legitimate litigants of whet it isthis court ishereto do. Lawyers,

as officers of the court, abused their licenses and ordered personsto be

witnesses, coercing their presence by the illegitimate invocation of the

contempt power of thiscourt. Thisjudgewaseveninducedto order anon-

party to produce awitness who did not wish to play in the game.
Minute Entry, May 20, 1996, at 5 (CV 92-22705).
132 Strong words, but we believethey werejudtified. The agreement wasinherently collusive,
andthemanner inwhichitwasimplementedworkedafraud onthecourt, tosay nothing of thejury, thewitnesses
and theHogpitd; al wereled to believe Plaintiffsand Dr. Bair wereengagedin ared trid with ared purpose
— todecidewhether Dr. Bair wasliableand, if 0, toassessappropriatedamages. Inredity, itwasprearranged
that neither issuewoul d bedecided. Theonly explanaiongivenfor thisentirecharadewaspatently illegitimate.
If thetrid judge wasto be educated for the pending motion on the order granting summary judgment to the
Hospitd, the parties should have presented whatever newly discovered evidence or argument there might
have beeninthemoation proceedingsand not by meansof amock trid inwhichtheHospita did not participate.

Thetrid judge' s characterization, quoted above, isaccurate. Such conduct isinherently prejudicid to the
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adminigrationof jugtice. Cf. InreShannon, 179 Ariz. 52,67, 876 P.2d 548, 563 (1994) (attorney’ sfailure
to execute satisfaction of judgment before cashing check, resultingin mationto compe andfive-monthdelay,
was undue waste of court resources and prejudiciad to adminigtration of justice).

133 We thus conclude that Respondentsviolated ER 8.4(d), which forbids conduct prejudicia
to the adminigtration of justice. Wasting weeks of court time and inconveniencing jurors and witnessesin

asham proceeding is a paradigm of such conduct.

3. Failureto respond to thetrial judge sinquiries

134 The hearing officer concluded that Respondents* neither ignored their duty to the court nor
negligently or knowingly violated it.” Report & 5. Wergect thismixed finding and conclusion asfactualy
unsupported andlegdly erroneous. Evenassuming, asthehearing officer found, that after adequateresearch
Respondentsreached agood faith conclusionthat they had no duty to discl osetheexi stenceof theagreement,
this cartainly would not judtify failing to tel the trid judgethat it had been agreed that thetrid would not go
to verdict, that there was to be no result except to inform the judge’ s decison on an issue not even being
tried. Obvioudy, thelawyersinvolved wished to keep thisfromthejudge becausethey knew hewould never
have knowingly permittedit. Asnoted above, no Arizonacasestandsasauthority permitting non-disclosure
on these facts, and so far aswe know, thereis no case in the country legitimizing such confidentidity. But
the lawyers went beyond this— they actively mided thetrid judge. Infact, thetria judge went so far as
to sate that the lawyers “ddiberately misrepresent]ed] facts” See Minute Entry of May 20, 1996, &t 6.
135 Althoughthehearing officer ssemed to believetherewasno misrepresentation or mideading
statement, the limited record before usindicates otherwise. Thetrid judge expressed hisviews during the
trial asfollows

| just want to mention somethingsthat are beginning to concern me. Based

on the testimony or examination of Dr. Crowe, |I've dmaost come to the

conclusionthat there has been somesort of agreement to throw out the
rulesof procedurefor medical mal practicecases, not to mentiongood
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chunksof therulesof evidence. And | don't mind that. If you want to
dothat, that’ sfine. It snot my provincetotell lawvyershowtotry their cases.
But | am very concerned that we' re going to be running over, and thet is
something that is my problem.

SeeHmielewski, 192 Ariz. at 6 126, 960 P.2d at 52 1126 (emphasisadded). Asthecourt of appeal snoted:

[Whenthetrid judge observed] that thetrial was proceeding in an unusua

manner, Hmidewski assured himthat thetria wasproceeding asexpected,

dlaying hisconcerns. Of course, heand the other attorneysknew that only

the plaintiffs' case would be presented, while the court did not have that

information. It appearsthetria court noticed that something was askew

and that whatever it was, it was affecting thetrid. Thejudge s satement

shows that the agreement was having a noticesble effect on the evidence

and the length of thetrid.
Id.
136 Respondents’ contributionto theexchangebetween Hmid ewski andthejudgewasnomore
reveding than Hmidlewski’'s, the judge said:

Wel, what | am getting herefrom Mr. Hmidewski isthat he sgoing to call

al of your witnesses, and that meansthat when herests, you res? How's

that Mr. Alcorn?
Alcorn replied:

| don’tknow. | hadabrief discussionwithMr. Hmielewski whereweraised

theseissues, but clearly I’'m not at thismoment totally comfortablewith the

time line he' s putting on this. There may be two or three other witnesses

we would want to cdl, not in the nature of expert witnesses certainly.
RT a201-02. What wasRespondents legitimateinterestincalingwitnesseswhenthecasewasto bedismissed
at thecloseof Plaintiffs evidence? If, asRespondentsclaim, they had to beready togoforwardif Hmielewski
breached his agreement to dismiss, it was incumbent upon them to be honest with the judge. They hoped
not to put on any witnesses because they bdieved Plantiffs would dismiss.
137 Later, when Plaintiffs proposed to dismiss with prgjudice, the judge inquired again about
the unusua nature of the proceeding and made his concern clear — hedid not “want any sweetheart ded's

that [hewasnat] fully informed about anywhere” See supra Y/15for full quote. Thetrid judgedid not want
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anything “crafted” in away that “would be mideading to” him. 1d. Respondentsgavetheir “assurancesto
the Court that therewill beno sweetheart dedls.” 1d. True, thejudge sinquiry wasnot aspreciseasit might
have been; true, Respondents correctly represented that therewas no agreement regarding future testimony
or payment of cong deration. But, to pargphrase Judtice Stewart, whilewemay not beableto defineasweetheart
ded, we know enough to recognize one when we seeit. If ever therewas such aded, thiswasit, and we
believethat Respondents, likeany other experiencedtria lawyers, knew what thetria judgemeant andknew
that they had such aded. Instead of being frank and open when the judge madeit clear hewanted to know
what washappening, they gavethejudgearesponsethat must be characterized asknowingly evasiveat best
and deliberately mideading at wordt.

138 Thereisno question regarding how thetrid judge characterized the Situation when he later
learned the truth. He felt he was“duped,” that there had been “fraud on the court,” and that the lawyers
conductwas“mideading.” SeeMinuteEntry of May 20, 1996, & 5-6. “ Ddliberately conceding” theagreement
was “tantamount to knowingly making afa se satement of amaterid fact toatribund.” 1d. Relying onour
opinionininre Fee, 182 Ariz. 597, 898 P.2d 975 (1995), however, Respondents argue that they did not
lie but merdly remained silent with respect to the subject of the judge sinquiry. Even if thiswas a proper
characterization of the events, Fee does not justify Slencethat mideadsthe court. In Fee we said that the
lawyers could have ether disclosed the fee agreement with the client or “politely declined any discussion
of fees” Id. at 601, 898 P.2d a 979. Either dternativewould have put the court on noticethat the lawyers
did not consent to the settlement judge s attempts to intervene in the agreement between themsdlves and
ther client and would have l€eft the issue of attorneys feesto be decided by thetria judge. But Fee does
not give any legitimacy to the idea that alawyer can remain sllent while knowing that such silence hasthe
effect of mideadingthecourt. Fee standsfor theopposite principle—wehel dthat thelawyersinFeeviol ated
both ER 3.3(8)(1) and ER 8.4(c) and (d) for remaining silent when it was obviousthat thejudgewasmided.

Silence may be golden but not when the lawyer mideads the court by failing to spesk.
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139 Respondents view of their exchanges with thetrid judge is quite benign: in essence, they
would have ushold that thejudge did not ask theright question, so they did not tell afdsehood. Evenwere
wetoaccept thisfactud predicate, asthehearing officer evidently did, wewoul d reechtheoppositeconclusion.
Applying the most generous characterization, Respondents evasions violated ER 8.4(c), which prohibits
“conduct involving . . . fraud, decelt or misrepresentation.” Fraud, as used in Rule 42, * denotes conduct
havingapurposeto deceiveand not merdly negligent misrepresentationor fail ureto appriseanother of relevant
information.” Terminology, Preambleto Rule42. Inansweringthetrid judge sinquiries, Respondentswent
beyond merefailureto apprise or discloseand affirmatively mided; they deceived thetrid judge by answers
that purposefully disguised the true Situation when any “lawyer of reasonable prudence and competence”
would have known that the judge’ sinquiry required disclosure. Seeid.; Fee, 182 Ariz. at 601, 898 P.2d
a 979. Thus, Respondents answersto the trid judge violated ER 8.4(c).
140 Respondentswere dso charged with violating ER 3.3(a)(1), prohibiting fal se satements of
factorlawtoatribund. Thehearing officer foundthe ER 3.3 chargeunsupported and recommended dismisa.
The Commissonagreed and dismissad thecharge. Webdievethat Respondents conduct violated ER 3.3(a)(1),
and that the contrary findings by the hearing officer and the Commisson areclearly erroneous. Under some
circumstances, failureto makeanecessary disclosureistantamount to an affirmative misrepresentation. See
Fee, 182 Ariz. a 600, 898 P.2d at 978 (citing commentsto Rule 3.3); seealso InreWilka,  N.W.2d
____(SD.2001), 2001 SD 148 (attorney who made truthful statementsin course of “intentionally evading
plain and understandable questions’ mided the court by misrepresenting the evidence). In thisinganceit
isenoughfor usto notethat the conduct violating ER 8.4(c) may be more specificaly identified by reference
to ER 3.3(3)(1).

M odernlawyer codescontain oneor moreprovisions(sometimesreferred

to as*catch-al” provisons) Sating generd groundsfor discipline, such as

engaging“inconductinvolving dishonesty, fraud, decait or misrepresentation”

(ABA Mode Code of Professional Conduct, Rule 8.4(c) (1983)) . . . .

Suchprovisonsarewritten broadly bothto cover awidearray of offensve
lawyer conduct and to prevent attempted technica manipulationof arule
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stated more narrowly. Onthe other hand, the breadth of such provisions
createstherisk thet achargeusing only such languagewouldfail togivefair
warning of the nature of the charges to alawyer respondent . . . and that
subjective and idiosyncratic cong derations could influence ahearing pand
or reviewing court in resolving acharge based only onit.
1 RESTATEMENT (THIRD) OF THE LAW GOVERNINGLAWYERS8 5 cmt. ¢. (2000). Respondents violated

ER 3.3(3)(1).

B. Appropriate sanction

141 Thiscourt haslong held that "theobjectiveof disciplinary proceedingsisto protect thepublic,
the profess onand theadminigration of justiceand not to punishtheoffender.” In re Kastensmith, 101 Ariz.
291, 294,419 P.2d 75, 78 (1966). That doesnot mean, however, that wewill be swayed by the character
of the offending attorney’ s practice, the impact of sanctions upon the attorney’ slivelihood, or the resulting
degree of any psychologica pain experienced by the attorney. Inre Scholl, 200 Ariz. 222, 224 910, 25
P.3d 710, 712 10(2001) (citationomitted). Instead, wewill look tothe American Bar Association’ sSandards
for Imposing Lawyer Sanctions(1991) (Standards) for guidance. See, e.g., InreHiggins, 180 Ariz. 396,
400, 884 P.2d 1094, 1098 (1994). After finding alawyer’ smisconduct, we consider thefollowing factors
inimposng asanction: (@) theduty violated; (b) thelawyer’ smenta state; (C) the actua or potentid injury

caused by thelawyer’ smisconduct; and (d) theexistence of aggravating or mitigating factors. Standard 3.0.

142 Astothefirsttwofactors, wehavea ready determined that Respondentsviolated ER 8.4(c)
and (d), thus abdicating some of the most fundamenta obligations of professona and persond integrity by
afirmatively mideading the judge when he became suspicious. We are deeply troubled by these serious
violaions of duty, which could lead to disbarment. But the record supportsthe finding that Respondents
intentiona deceptions and evasionswere more likely the result of afailure to grasp their true obligationsto

the tribuna rather than an attempt to misuse the processfor persond gain. We aso accept the finding that
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Respondents were motivated by an honest desire to do everything within their power to help their dient.

In light of these factors, disbarment is not indicated.

143 Astothethird factor, wenotethat themisconduct caused very seriousinjury. Not only was
the system injured by awaste of time and scarce resources, it was a so damaged in the sensethat thejurors
and witnesseshad the r timewasted and livesdisruptedin furtheranceof afarce, thuseroding public confidence
in theintegrity of our profession. Furthermore, the scheme wasintended to improperly set up the Hospital
for ligbility on adam with damages potentialy measuring inthe millions. Findly, Respondents own dient
wasdamaged; Dr. Bair wasonceagainleft facing trid asthe soledefendant, notwithstanding that heincurred
$45,000 in atorneys fees to Respondents — fees computed in part as charges for ten days of so-caled
trid.

144 Findly, we consder any aggravating and mitigating factors. Each Respondent has had a
prior disciplinary sanction, whichisnormaly anaggravating factor under Standard 9.22(a); however, because
thetimeandfactsof their prior offensesareremotefromthoseat i ssuetoday, wedo not view themasserioudy
aggravding. Standard 9.32(m). We do find another aggravating factor applicable under the facts of this
case: each Respondent has significant experiencein the practice of law and should have known better than
to participate in a show trid and actively midead ajudge.

145 Severd mitigating factors apply aswedl. Firs, as noted above, we find no selfish motive.
Standard 9.32(b). But doing everything within one' s power to help on€ sclient isnot the same aslicense
todoanything. Ordinarily, alawyer should do everything moraly and ethicaly proper inpresentingaclient’s
case or helping to resolve the client’s problems.  But this does not permit conduct that deceivesthe court,
deceivesan oppos ng party, and wastesthetimeof judge, jury, and witnessesby anundisclosed and meaningless
performance. Itisoften saidthat alawyer isan officer of thecourt. If the phraseisto haveany rea meaning,
it must require that ethical obligations to the court be put ahead of the duty to assst aclient. Asthe Ohio

Supreme Court stated in Office of Disciplinary Counsel v. Greene, 655 N.E. 2d 1299, 1301 (1995):
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While an attorney, asazed ousadvocate, may characterizefactsfavorable
to the attorney’ s client, the attorney’ sduty, as an officer of the court, isto
uphold the legal process and demonstrate respect for the legal system by
at dl timesbeing truthful with acourt and refraining from knowingly making
satementsof fact or law that arenot true. Respect for thelaw and our legal
system, through both an attorney’ swordsand actions, should bemorethan
aplatitude.

In this case, therefore, we are not disposed to attach much mitigating weight to the fact that Respondents
were only attempting to assst their client. Theethicd rulesset limitsto how lavyersmay assist thelr clients

and require that lawyers primary dlegiance be to the system of justice.

146 Second, Respondentshaveexhibited acooperaivedtitudetoward thedisciplinary proceedings.
Standard 9.32(e). Third, aso noted above, they have dready suffered the $15,000 finesand public record
of their misconduct. Standard 9.32(k). And finally, we see no danger that Respondents will repeat such
misconductinthefuture; they haveapparently practi cedwithout incident Sncethetimeof theunderlying action.
Thus, we see no need to impose asugpension of Sx months and one day. Any suspension longer than six
monthsrequiresthat thesuspended lawyer gpply for reinstatement and makeashowing of rehabilitationonce
the suspension period hasexpired. SeeRule71(d) and (h); Rule 72. Fromapragmatic standpoint, of course,
the processof application and consideration of apetition for reinstatement may extend the suspension period
far beyond six monthsand oneday. A suspension of Sx monthsor less, onthecother hand, resultsindigibility

for reinstatement upon filing of an affidavit pursuant to Rule 71(c) at the end of the suspension period.

147 Giventhevery serious nature of Respondents' conduct, suspension isthe only appropriate

sanction. Moreover, the Standards suspension provision addresses their conduct directly:

Suspensonisgenerdly gppropristewhenalawyer knowsthat fal setatements
or documents are being submitted to the court or that materid information
isimproperly beingwithheld, andtakesnoremedid action, and causesinjury
or potentia injury to aparty to thelega proceeding, or causes an adverse
or potentially adverse effect on the lega proceeding.

Standard 6.12. The Standardsd soindi catethat when suspensionisgppropriate, it should generaly beimposed
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for aterm of 9x months or more but not exceeding three years. See Standard 2.3. Rtgsnoeinqotat
thanrehabilitationof anindividua atorney, however, isthevaueof disciplineasadeterrent to other attorneys
and asaprocessthat maintains“theintegrity of the professonintheeyesof thepublic.” In reFioramonti,
176 Ariz. 182,187,859 P.2d 1315, 1320(1993) (citationomitted). Thecritical importanceof theseinterests
compels ustoimpose asanction greater than that recommended by the Commission. Itiswithinthiscourt’s
power asthe ultimate authority in disciplinary mattersto * up the ante’” when necessary. SeelnreWalker,

200 Ariz. 155, 159 1 15, 24 P.3d 602, 606 1 15 (2001).*

148 Findly, we look to other, Smilar cases in determining whether the sanction imposed is
proportionate to the misconduct charged. The Fee caseis the closest andogue to the present matter. In
Fee, the settlement judge proposed astructured settlement, largely toreduceattorneys fees, but theplaintiff
and her counsdl reached an agreement whereby the plaintiff wasto pay aportion of her settlement proceeds
asattorneys fees, matching the contingent fee shehad originaly agreed to. When the settlement judge read
aoud what hethought weretheterms of settlement, the plaintiff’ slawyers made no mention of their new fee
agreement. We held that, ingtead of remaining slent, the plaintiff’s lawyers “ should have either disclosed
the complete arrangement or politely declined any discussion of fees” Fee, 182 Ariz. at 601, 898 P.2d at

979. The court ultimately imposed only a censure.

149 There are, however, crucid digtinctions between Fee and the present case. Firdt, inFee

we concluded that Fee' s conduct was pregjudicia to the administration of justice but decided not to pursue

11 “TS)hort-term suspensionswith automatic reinstatement are not an effective means of protecting
the public. If alawyer’s misconduct is serious enough to warrant a suspension from practice, the lawvyer
should not be reingtated until rehabilitation can be established. While it may be possible in some casesto
show rehabilitation inlessthan Sx months, it is preferableto suspend alawyer for at least Sx monthsin order
toensureeffectivedemondrationof rehabilitation.” Standard 2.3, cmt. Weimposeno morethanasix-month
suspens onbecausetodo so under the present circumstanceswoul d beunduly harsh. Seesupra 146. Although
under Rule71(h) Respondentswill not berequiredto proverehatilitation prior tobeing reindated, theCommis-
son may chooseto opposereinstatement. See Rule 71(c). Thereisno need to prove rehabilitation in this
case. Respondentswill havelearned their lesson. Weareless concerned with rehabilitationinthiscaseand
more concerned with deterring others and maintaining the integrity of the professon.

25



the issue pertaining to ER 8.4. 1d. at 600, 898 P.2d at 978. By contrast, such conduct goes to the heart
of the present case. Second, theFee court specificaly noted an absence of actud or potentid injury to a
party. 1d. n.10. Here, unlikeFee, Respondents have caused both actual and potentid injuriesthrough their
conduct, andthesesubstantial injuriesextendtothesystem, thejurors, thewitnesses, their client, and perhaps
evento the Hospitdl. To alarge extent the damage was not only foreseeable but certain to occur, at least
withrespect to the waste of timefor judge, jury, and witnesses. Thefailureto disclosein Feereaedtothe
contractud arrangementsbetween thelawyersand their client, not tothelawyers conduct in the courtroom.
Findly, unlike Respondents, the Fee attorneys never made an affirmative misrepresentation to the judge.
These didinctions do not excuse the intentional omisson in Fee — they smply highlight the magnitude of
Respondents’ affirmativemisconduct. Evenif Respondents had been correct in concluding inthefirst place
that therewasnoduty todisc osethesham natureof thetrid, thet would not havejudtified affirmetively mideading
the judge when he tried to find out what was occurring. We ssimply cannot condone affirmative acts that

mided the court, nor can we overlook the substantia damage that resulted.

150 Accordingly, Respondents are hereby suspended from the practice of law in Arizonafor
aperiod of sx months beginning sixty daysfrom the date thisopinionisfiled. Respondentsare ordered to

pay costs pursuant to Rule 52(a)(8).

STANLEY G. FELDMAN, Justice
CONCURRING:

THOMASA. ZLAKET, Chief Justice

CHARLESE. JONES, Vice Chief Justice

RUTH V. McGREGOR, Justice
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